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pursuant to chapter 90.72 RCW shall be included in the 
classification of critical shellfish areas. 

(iv) Kelp and eelgrass beds; herring and smelt spawn- 
ing areas. Counties and cities shall classify kelp and eel- 
grass beds, identified by department of natural resources 
aquatic lands division and the department of ecology. 
Though not an inclusive inventory, locations of kelp and 
eelgrass beds are compiled in the Puget Sound Environ- 
mental Atlas, Volumes 1 and 2. Herring and smelt 
spawning times and locations are outlined in WAC 220- 
110-240 through 220-110-260 and the Puget Sound 
Environmental Atlas. 

(v) Naturally occurring ponds under twenty acres and 
their submerged aquatic beds that provide fish or wild- 
life habitat. 

Naturally occurring ponds do not include ponds delib- 
erately designed and created from dry sites, such as ca- 
nals, detention facilities, wastewater treatment facilities, 
farmponds, temporary construction ponds (of less than 
three years duration) and landscape amenities. However, 
naturally occurring ponds may include those artificial 
ponds intentionally created from dry areas in order to 
mitigate conversion of ponds, if permitted by a regula- 
tory authority. 

(vi) Waters of the state. Waters of the state are de- 
fined in Title 222 WAC, the forest practices rules and 
regulations. Counties and cities should use the classifi- 
cation system established in WAC 222-16-030 to clas- 
sify waters of the state. 

Counties and cities may consider the following factors 
when classifying waters of the state as fish and wildlife 
habitats: 

(A) Species present which are endangered, threatened 
or sensitive, and other species of concern; 

(B) Species present which are sensitive to habitat 
manipulation; 

(C) Historic presence of species of local concern; 

(D) Existing surrounding land uses that are incom- 
patible with salmonid habitat; 

(E) Presence and size of riparian ecosystems; 

(F) Existing water rights; and 

(G) The intermittent nature of some of the higher 
classes of waters of the state. 

(vii) Lakes, ponds, streams, and rivers planted with 
game fish. 

This includes game fish planted in these water bodies 
under the auspices of a federal, state, local, or tribal 
program or which supports priority fish species as iden- 
tified by the department of wildlife. l 

(viii) State natural area preserves and natural re- 
source conservation areas. Natural area preserves and 
natural resource conservation areas are defined, estab- 
lished, and managed by department of natural resources, 


[Statutory Authority: RCW 36.70A.050. 91-07-041, § 365-190-080, 
filed 3/15/91, effective 4/15/91.] 
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371-08-205 
371-08-210 
371-08-215 


371-08-220 
371-08-230 


371-008-240 
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Rules of evidence—Tentative admission—Exclu- 
sion—Discontinuance—Objections. 

Repealed. 

Disposition of adjudicative proceedings—Record. 

Disposition of adjudicative proceedings—Transcripts. 

Disposition of adjudicative proceedings—Final deci- 
sions and orders—Petition for reconsideration. 

Repealed. 

Repealed. 

Repealed. 

Disposition of adjudicative proceedings—Final deci- 
sions and orders. 

Appeals to the courts—Notice of appeal to the supe- 
rior court. 

Appeals to the courts—Certification of record. 

Petitions for declaratory ruling. 
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371-08-031 


371--08—045 


371-08-095 


371—-08-102 


371-08-105 


371-08-110 


371-08-115 


371-08—120 


371-08-131 


CHAPTER 


Board administration—Meeting of the board. [Order 
75-1, § 371-08-015, filed 1/9/75; Order 70-1, § 
371-08-015, filed 12/18/70.] Repealed by 91-03- 
028, filed 1/8/91, effective 2/8/91. Statutory Au- 
thority: RCW 43.21B.110(3). 

Procedures applicable. [Statutory Authority: RCW 
43.21B.170. 81-17-055 (Order 82-1, Resolution No. 
82-1), § 371-08-031, filed 8/18/81; Order 75-1, § 
371-08-031, filed 1/9/75.] Repealed by 91-03-028, 


filed 1/8/91, effective 2/8/91. Statutory Authority: 


RCW 43.21B.110(3). 

Appearance and practice before the board—No for- 
mal admission to practice. [Order 75-1, § 371-08- 
045, filed 1/9/75; Order 70-1, § 371-08-045, filed 
12/18/70.] Repealed by 91-03-028, filed 1/8/91, ef- 
fective 2/8/91. Statutory. Authority: RCW 
43.21B.110(3). 

Appeals to the board—Cross—appeals. [Statutory Au- 
thority: RCW 43.21B.170. 81-17-055 (Order 82-1, 
Resolution No. 82-1), § 371-08-095, filed 8/18/81; 
Order 75-1, § 371-08-095, filed 1/9/75; Order 70-1, 
§ 371-08-095, filed 12/18/70.] Repealed by 91—03- 
028, filed 1/8/91, effective 2/8/91. Statutory Au- 
thority: RCW 43.21B.110(3). 

Appeals to the board—Responsive pleadings. [Statu- 
tory Authority: RCW 43.21B.170. 81-17-055 (Order 
82-1, Resolution No. 82-1), § 371-08-102, filed 
8/18/81,] Repealed by 91-03-028, filed 1/8/91, ef- 


fective 2/8/91. Statutory Authority: RCW 
43.21B.110(3). 
Conferences—Two types. [Order 75-1, § 371-08- 


105, filed 1/9/75; Order 70-1, § 371-08-105, filed 
12/18/70] Repealed by 91-03-028, filed 1/8/91, ef- 
fective 2/8/91. Statutory Authority: RCW 
43,.21B.110(3). 

Conferences—Purpose of informal conferences, [Stat- 
utory Authority: RCW 43.21B.170. 81-17-055 (Or- 
der 82-1, Resolution No. 82-1), § 371-08~110, filed 
8/18/81; Order 75-1, § 371-08-110, filed 1/9/75; 
Order 70-1, § 371-08-110, filed 12/18/70.] Re- 
pealed by 91-03-028, filed 1/8/91, effective 2/8/91. 
Statutory Authority: RCW 43.21B.110(3). 
Conferences—When held. [Statutory Authority: 
RCW 43,21B.170. 81-17-055 (Order 82-1, Resolu- 
tion No. 82-1), § 371-08-115, filed 8/18/81; Order 
75-1, § 371-08-115, filed 1/9/75; Order 70-1,  § 
371-08-115, filed 12/18/70.] Repealed by 91-03- 
028, filed 1/8/91, effective 2/8/91. Statutory Au- 
thority: RCW 43.21B.110(3). , 
Conferences—Agreements at informal conferences. 
[Order 75-1, § 371-08-120, filed 1/9/75; Order 70- 
1, § 371-08-120, filed 12/18/70.] Repealed by 91~ 
03-028, filed 1/8/91, effective 2/8/91. Statutory 
Authority: RCW 43.21B.110(3), 
Conferences—Documentary evidence. [Statutory Au- 
thority; RCW 43.21B.170. 81-17-055 (Order 82-1, 


371—08-132 


371-08-135 


371-08-160 


371-08-163 


371-08-175 


371-08-190 


371-08-201 


371-08—205 


371-08-210 


371—-08--245 


371-08-001 


Resolution No. 82-1), § 371-08-131, filed 8/18/81; 
Order 75-1, § 371-08-131, filed 1/9/75.] Repealed 
by 91-03-028, filed 1/8/91, effective 2/8/91. Statu- 
tory Authority: RCW 43.21B.110(3). 
Conferences—Excerpts from documentary evidence. 
[Statutory Authority: RCW 43.21B.170. 81-17-055 
(Order 82-1, Resolution No. 82-1), § 371-08-132, 
filed 8/18/81; Order 75-1, § 371-08-132, filed 
1/9/75.] Repealed by 91-03-028, filed 1/8/91, ef- 
fective 2/8/91. Statutory Authority: RCW 
43.21B.110(3): 

Conferences—Failure to supply prehearing informa- 
tion. [Order 75-1, § 371-08-135, filed 1/9/75; Order 
70-1, § 371-08-135, filed 12/18/70.] Repealed by 
91-03-028, filed 1/8/91, effective 2/8/91. Statutory 
Authority: RCW 43.21B.110(3). 

Hearings—Notice of hearing. [Statutory Authority: 
RCW 43.21B.170. 81-17-055 (Order 82-1, Resolu- 
tion No. 82~1), § 371-08-160, filed 8/18/81; Order 
75-1, § 371-08-160, filed 1/9/75; Order 70-1, § 
371-08-160, filed 12/18/70.] Repealed by 91-03- 
028, filed 1/8/91, effective 2/8/91. Statutory Au- 
thority: RCW 43.21B.110(3). 

Hearings—Briefs. [Statutory Authority; RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 
82-1), § 371-08-163, filed 8/18/81.] Repealed by 
91-03-028, filed 1/8/91, effective 2/8/91. Statutory 
Authority: RCW 43.21B.110(3). 

Hearings—Setting subsequent hearings. [Statutory 
Authority: RCW 43.21B.170. 81-17-055 (Order 82- 
1, Resolution No. 82-1), § 371-008-175, filed 
8/18/81; Order 75-1, § 371-08-175, filed 1/9/75; 
Order 70-1, § 371-08—175, filed 12/18/70.] Re- 
pealed by 91-03-028, filed 1/8/91, effective 2/8/91. 
Statutory Authority: RCW 43.21B.110(3). 
Disposition of contested cases—Definition. [Statutory 
Authority: RCW 43.21B.170. 81-17-055 (Order 82- 
1, Resolution No. 82-1), § 371-08-190, filed 
8/18/81; Order 75-1, § 371-08-190, filed 1/9/75; 
Order 70-1, § 371-08~190, filed 12/18/70.] Re- 
pealed by 91-03-028, filed 1/8/91, effective 2/8/91. 
Statutory Authority: RCW 43.21B.110(3). 
Disposition of contested cases—-Presentation of addi- 
tional evidence. [Statutory Authority; RCW 43.21B- 
.170. 81-17-055 (Order 82-1, Resolution No. 82-1), 
§ 371-08-201, filed 8/18/81; Order 75-1, § 371-08- 
201, filed 1/9/75.] Repealed by 91-03-028, filed 
1/8/91, effective 2/8/91. Statutory Authority: RCW 
43.21B.110(3). 

Disposition of contested cases—Exceptions. [Statu- 
tory Authority: RCW 43.21B.170. 81-17-055 (Order 
82-1, Resolution No. 82~1), § 371-08-205, filed 
8/18/81; Order 75-1, § 371-08-205, filed 1/9/75; 
Order 70-1, § 371-08~205, filed 12/18/70.] Re- 
pealed by 91-03-028, filed 1/8/91, effective 2/8/91. 
Statutory Authority: RCW 43.21B.110(3). 
Disposition of contested cases—Finality of proposed 
decisions and orders, [Order 75-1, § 371-08-210, 
filed 1/9/75; Order 70-1, § 371-08-210, filed 
12/18/70.] Repealed by 91-03-028, filed 1/8/91, ef- 
fective 2/8/91, Statutory Authority: RCW 
43.21B.110(3). 

Petitions for rule making. [Statutory Authority: RCW 
43.21B.170. 81-17-055 (Order 82-1, Resolution No. 
82-1), § 371-08-245, filed 8/18/81: Order 75-1, § 
371-08-245, filed 1/9/75; Order 70-1, § 371~08- 
245, filed 12/18/70.] Repealed by 91-03-028, filed 
1/8/91, effective 2/8/91. Statutory Authority: RCW 
43,21B.110(3). 


WAC 371-08-001 Purpose and applicability. (1) 
The purpose of chapter 371-08 WAC is to provide com- 
prehensive rules of practice and: procedure before the 
pollution control hearings board (hereinafter board). 
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371-08-001 


(2) This chapter shall apply to all procedural matters 
before the board and replaces chapters 1-08 and 10-08 
WAC, except where specifically noted. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
001, filed 1/8/91, effective 2/8/91.] 


WAC 371-08-002 Commencement of adjudicative 
proceedings. An adjudicative proceeding before the 
board shall be initiated by filing a notice of appeal. with 
the board and the service of a copy thereof on the 
agency whose decision is being appealed. For the board 
to acquire jurisdiction both such filing and such service 
must be timely accomplished as provided in WAC 371- 
08-080. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
002, filed 1/8/91, effective 2/8/91.] 


WAC 371-08-005 Membership, function and juris- 
diction. (1) Members. The board is composed of three 
members appointed by the governor, with the advice and 
consent of the senate, for a term of six years. The mem- 
bers are to be qualified by experience or training in per- 
tinent matters pertaining to the environment, and at 
least one member shall be a lawyer, and not more than 
two members shall be of the same political party. 

(2) Function and jurisdiction. The function of this 
board is to provide an expeditious and efficient disposi- 
tion of appeals from the decisions and orders of the de- 
partment of ecology from the decisions of air pollution 
control authorities established pursuant to chapter 70.94 
RCW, and from the decisions of local health depart- 
ments, when such orders and decisions concern matters 
within the jurisdiction of the board as provided in RCW 
43.21B.110: 

(a) Civil penalties imposed pursuant to RCW 70.94- 
.431, 70.105.080, 70.107.050, 90.03.600, 90.48.144, and 
90.48.350. 

(b) Orders issued pursuant to RCW 43.27A.190, 70- 
.94.211, 70.94.332, 70.105.095, 86.16.020, 90.14.130, 
90.48.120. 

(c) The issuance, modification, termination or denial 
of any permit certificate or license by the department of 
ecology or any air pollution control authority. 

(d) Decisions of local health departments regarding 
the grant or denial of solid waste permits pursuant to 
chapter 70.95 RCW. 

(e) Any other decision by the department of ecology 
or an air pollution control authority which pursuant to 
law must be decided as an adjudicative proceeding under 
chapter 34.05 RCW. 

(3) ECPA. The board also has jurisdiction to hear and 
decide appeals from any final decision contained in the 
document issued by the department of ecology pursuant 
to RCW 90.62.060(6) of the Environmental Coordina- 
tion Procedures Act. 

(4) This section is intended to be general and infor- 
mational only, and failure herein to list matters over 
which the board has jurisdiction at law shall not consti- 
tute any waiver or withdrawal whatsoever from such ju- 
risdiction. 
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Title 371 WAC: Pollution Control Hearings Board 


[Statutory Authority: RCW  43.21B.110(3). 91-03-028, § 371-08- 
005, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08— 
005, filed 8/18/81; Order 75-1, § 371-08-005, filed 1/9/75; Order 
70-1, § 371-08-005, filed 12/18/70. 


WAC 371-08-010 Board administration--Office 
and address of the board. (1) The administrative busi- 
ness of the board is performed by the Environmental 
Hearings Office, which holds regular meetings at 10:00 
a.m. on the second Tuesday of each month, pursuant to 
WAC 198-1 2-030, at the address set forth below and at 
such other times and places as the chairperson shall 
designate. 

(2) The board is housed at the office of the Environ- 
mental Hearings Office, 4224 6th Avenue S.E., Building 
2 Rowesix, Lacey, Washington. The principal hearing 
room used by the board is located at the same address, 
although many hearings are held near the site of the 
dispute at issue. 

(3) The mailing address of the board is: 


Pollution Control Hearings Board 
Mailstop: PY—21 
Olympia, WA 98504 


(4) The telephone number of the board is (206) 459- 
6327. The telefacsimile number is (206) 438-7699. 
[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
010, filed 1/8/91, effective 2/8/91. Statutory Authority; RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
010, filed 8/18/81; Order 75-1, § 371-08-010, filed 1/9/75; Order 
70-1, § 371-08-010, filed 12/18/70.] 


WAC 371-08-015 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-020 Board administration—-Quorum. 
Two members of the board shall constitute a quorum for 
making orders or decisions, or for promulgating rules 
and regulations relating to its procedures, and may act 
although one position on the board be vacant. One 
member or designated administrative appeals judge may 
hold hearings and take testimony when assigned by the 
chairperson to so do. The findings of such member or 
administrative appeals judge shall not become final until 
approved by a quorum of the board. 

[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
020, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 


020, filed 8/18/81; Order 75-1, § 371-08-020, filed 1/9/75; Order 
70-1, § 371-08-020, filed 12/18/70.] 


WAC 371-08-030 Board administration—-Commu- 
nications with the board—-Public records. (1) All written 
communications by parties pertaining to a particular 
case, including notices of appeal and applications and , 
requests for relief of any kind, shall be filed with the 
board either by manual delivery, by mail or by 
telefacsimile. Copies of all such written communications 
shall be furnished to the appropriate agency and to all 
other interested parties and the original filed with the 
board shall show thereon compliance with this 
requirement. l 


Practice And Procedure 


(2) Public records maintained by the board are avail- 
able for public inspection and copying as provided in 
chapter 198-12 WAC. The form for requests for public 
records is set forth in WAC 198-12-140. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
030, filed 1/8/91, effective 2/8/91. Statutory Authority; RCW 43- 
.21B.170. 81-17-055 (Order 82~1, Resolution No. 82-1), § 371-08- 
030, filed 8/18/81; Order 75-1, § 371-08-030, filed 1/9/75; Order 
70-1, § 371-08-030, filed 12/18/70.] 


WAC 371-08-031 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-032 Definitions. As used in this 
chapter the following terms shall have the following 
meaning: 

(1) "Adjudicative proceeding" means a proceeding in- 
volving an opportunity for hearing before the board as 
defined in RCW 34.05.010. The term "adjudicative pro- 
ceeding" is used interchangeably with the terms "case" 
and "appeal" in this chapter. 

(2) "Agency" means any governmental entity—de- 
partment of ecology, air pollution control authority, local 
health department, or other agency—whose decisions the 
board has jurisdiction to review. 

(3) "Board" means the pollution control hearings 
board as described in WAC 371-—08-005. Where appro- 
priate, the term "board" also refers to the designated 
agents of the pollution control hearings board. 

(4) "Department" refers to and means the department 
of ecology. 

(5) "Filing" of a document that is required to be filed 
with the board means delivery of the document to the 
office of the board. Filing by telefacsimile transmission 
is effective only where the transmission is ten pages or 
less and where the original is simultaneously mailed or 
sent by commercial service delivery company. 

(6) "Party" means: 

(a) A.person to whom any agency decision is specifi- 
cally directed; or 

(b) A person named as a party to the adjudicative 
proceeding, or allowed to intervene, or joined as a party 
by the board. 

(7) "Person" means any individual, partnership, cor- 
poration, association, organization, governmental subdi- 
vision, agency, or entity of any character. | 

(8) "Presiding officer" means a member of the board 
or an administrative appeals judge who is assigned to 
conduct a conference or hearing by the chairperson. 

(9) "Service" means posting in the United States 
mail, properly addressed, postage prepaid; telefacsimile 
transmission; or personal service. Service by mail is 
complete upon deposit in the United States mail. Service 
by telefacsimile transmission is effective only where cop- 
ies are simultaneously mailed or sent by commercial 
service delivery company. 

[Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
032, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 


.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
032, filed 8/18/81; Order 75-1, § 371-08-032, filed 1/9/75.] 


371-08-040 


WAC 371-08-033 Service of documents on repre- 
sentatives. Service of any document required to be served 
on a party to a case, including final decisions of the 
board, may be made by serving the party's representa- 
tive in the matter. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08~ 
033, filed 1/8/91, effective 2/8/91.] 


WAC 371-08-035 Appearance and practice before 
the board——-Persons who may and may not appear. (1) 
No person may appear in a representative capacity be- 
fore the board other than the following: 

(a) Attorneys at law duly qualified and entitled to 
practice before the highest court of record of any state. 

(b) A bona fide officer, partner, owner, full-time em- 
ployee or member of an association, partnership, corpo- 
ration, organization, government subdivision or agency 
who appears for such entity. 

(c) Legal interns admitted to practice under APR 9 of 
the rules of court appearing before the board under the 
conditions and limitations therein specified. 

(d) Any other individual designated by an entity to 
serve as spokesperson in a case, with the approval of the 
presiding offices. 

(2) Nothing in this section shall be construed as lim- 
iting the right of any individual to represent himself or 
herself. 

(3) No former employee of the department or member 
of the attorney general's staff may, at any time after 
leaving the employment of the department or the attor- 
ney general, appear, except when permitted by RCW 
42.18.220, in a representative capacity on behalf of other 
parties in a formal proceeding in which an active part as 
a representative of the department was taken in the 
same case or proceeding. 

(4) No former member of the board shall, for a period 

of one year after the termination of his or her member- 
ship, act in a representative capacity before the board on 
any matter. 
{Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
035, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No: 82-1), § 371-08- 
035, filed 8/18/81; Order 75-1, § 371-08-035, filed 1/9/75; Order 
70-1, § 371-08-035, filed 12/18/70.] 


WAC 371-08-040 Appearance and practice before 
the board--Appearance by representative. (1) Appear- 
ances may be made on behalf of any party by his or her 
attorney or other duly authorized representative as de- 
fined in WAC 371-008-035, by 

(a) Filing a notice of appeal or other pleading or a 
written notice of appearance containing the name of the 
party to be represented, and the name, address and tele- 
phone number of the representative, or by 

(b) Entering an appearance at the time and place of a 
conference or hearing on the appeal, and notifying the 
presiding officer conducting the same of the party to be 
represented and the name, address and telephone num- 
ber of the representative. 

(2) Copies of every written notice of appearance shall 
be furnished by the representative to all other parties or 
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their representatives of record at the time the original is 
filed with the board. 

(3) Unless the department notifies the board other- 
wise, the attorney general shall, in all appeals from de- 
cisions and orders of the department and director, be 
deemed to have entered appearance for the department, 
and shall be exempt from the requirements herein relat- 
ing to the filing of written notices of appearance and to 
the furnishing of copies of same to other parties and 
their representatives. 

(4) After an appearance by a representative for a 
party has been made, all future notices and orders shall 
be served by the board upon such representative. Service 
upon the representative shall constitute service upon the 
party. 

(Statutory Authority; RCW 43.21B.110(3).. 91-03-028, § 371-08- 
040, filed 1/8/91, effective 2/8/91. Statutory Authority; RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 


040, filed 8/18/81; Order 75-1, § 371-08-040, filed 1/9/75; Order 
10-1, § 371-08-040, filed 12/18/70.) 


WAC 371-008-045 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-065 Presiding officer--Powers and 
duties. It shall be the duty of the presiding. officer to 
conduct conferences or hearings in cases assigned in an 
impartial and orderly manner. The presiding officer 
shall have the authority, subject to the other provisions 
of these rules: 

(1) To administer oaths and affirmations; 

(2) To issue subpoenas and enter protective orders as 
provided in RCW 34.05.446; 

(3) To rule on. all prokedural matters, objections and 
motions; 

(4) To rule on all offers of aioe and receive relevant 
evidence; 

(5) To question witnesses called by the parties in an 
impartial manner to develop any facts deemed necessary 
to fairly and adequately decide the appeal; 

(6) To secure and present in an impartial manner 
such evidence, in addition to that presented by the par- 
ties; as deemed necessary to fairly and equitably decide 
the appeal; 


(7) To take appropriate disciplinary action with re- 


spect to representatives of parties appearing Before the 
board; 

(8) To issue orders joining other parties, on moona 
any party, or on its own when it appears that such other 
parties may have an interest in, or may be affected by, 
the proceedings; 

(9). To consolidate appeals for hearing when such 
consolidation will expedite disposition of the appeals and 
avoid duplication of testimony and when the rights of 
the parties will not be prejudiced thereby; 

(10) To hold conferences for the settlement or ampli- 
fication of the issues; 

(11) To take or cause to be taken depositions and in- 
terrogatories pursuant to these rules and to procedures 
available to litigants in civil cases:in superior courts in 
the state of Washington; 

(12) To regulate the course of the hearing; 
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(13) To take any other action necessary and author- 
ized by these rules and the law.. 


[Statutory Authority: RCW '43.21B.110(3). 91-03-028, § 371-08- 
065, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08~ 
065, filed 8/18/81; Order 75-1, § 371-08-065, filed 1/9/75; Order 
70-1, § 371-08-065, filed eee 


WAC 371-08-071 Subpoenas. (1) Issuance. Sub- 
poenas may be issued by the presiding officer assigned to 
the case, or by an attorney of record, as provided in 
RCW 34.05.446. Each subpoena shall be subscribed 
with the signature of the issuing person. Parties desiring 
subpoenas to be signed by the presiding officer shall 
make a showing of: general relevance and. reasonable 
scope of the testimony or evidence sought, and shall 
prepare the subpoenas for issuance, send them’ to the 
board's office for signature, and upon return shall make 
arrangements for service. 

(2) Form. Every subpoena shall name the pollution 
control hearings board and the title of the proceedings, 
and shall command the person to whom it is directed to 
attend and give testimony. or produce designated books, 
documents, or things under that: personia control at a 
specified time and place. 

(3) Service. Service of subpoenas shall be made by 
delivering a copy of the. subpoena to such person and 
tendering on demand; where entitled to make such a de- 
mand, the fees for one day's attendance and the mileage 
allowed by law. All costs shall be paid by the party 
seeking the attendance of the witness. 

(4) Proof of service. The person serving the mibpoens 
shall make proof of service by filing the subpoena and 
the required return, affidavit or acknowledgement: of 
service with the board or presiding officer of the case. 
Failure to make proof of service does not affect the va- 
lidity of the service. 

(5) Quashing. Upon motion made promptly (at or be- 
fore the time specified in the subpoena for compliance) 
by the person to whom the subpoena is directed and 
upon notice to the party for whom the subpoena was is- 
sued, the presiding officer may (a) quash, or (b) modify 
the subpoena if it is unreasonable or requires evidence 
not relevant to any matter in issue, or (c) condition de- 
nial of the motion upon just and reasonable conditions. | 

(6) Geographical scope. Attendance of witnesses and 
production of evidence may be required from any place 
in the state of Washington, at any designated place of 
hearing. 


[Statutory Authority: RCW 43.21B.110(3). 9103-028, § 371-08- 
071, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
071, filed 8/18/81.] 


WAC 371-08-075 Appeals to the board--Contents 
of notice of appeal. The notice of appeal shall contain: 

(1) The name, mailing address, telephone number and 
telefacsimile number (if available) of the appealing 
party, and of the representative, if any; aM ai 
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(2) Identification of the parties, by listing in the cap- 
tion or otherwise. In every. case, the agency whose deci- 
sion is being appealed and the person to whom the 
decision is directed shall be named as parties; 

(3) A copy of the order or decision appealed from, 
and if the order or decision followed an application, a 
copy of the application; 

(4) A short and plain statement showing the grounds 
upon which the appealing party considers such order or 
decision to be unjust or unlawful; 

(5) A clear and concise statement of facts upon which 
an appealing party relies to sustain his or her grounds 
for appeal. 

(6) The relief sought, including the specific nature 
and extent; 

(7) A statement that the appealing party has read the 
notice and believes the contents to be true, followed by 
the party's signature and the signature of the represen- 
tative, if any. If the appealing party is unavailable to 
sign the notice of appeal, it may be signed by the 
representative. 

(8) All pleadings shall be so construed as to do sub- 
stantial justice. 


{Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
075, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170, 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
075, filed 8/18/81; Order 75-1, § 371-08-075, filed 1/9/75; Order 
70-1, § 371-08-075, filed 12/18/70.] 


WAC 371-08-080 Appeals to the board--Time for 
filing appeals. (1) Unless provided otherwise by law, the 
notice of appeal shall be filed within thirty days from 
the date the copy of the order or decision of the agency 
was communicated to the appealing party. The date of 
filing shall be the date of actual receipt by the board. 
Receipt of an appeal shall be acknowledged by the 
board; the date stamp placed thereon shall be prima 
facie evidence of the date of receipt. The board may 
thereafter require additional copies to be filed. 

(2) Within the same thirty-day period, a copy of the 
notice of appeal shall be served, by mail or otherwise, on 
the agency whose decision is being appealed. Proof of 
such service may be made by certificate or affidavit filed 


. with the board. 


(3) A copy of the notice of appeal shall also be served 
on all other persons named as parties to the appeal. 


{Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
080, filed 1/8/91, effective 2/8/91. Statutory Authority; RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution. No. 82-1), § 371-08- 
080, filed 8/18/81; Order 75-1, § 371-08-080, filed 1/9/75; Order 
70-1, § 371-08-080, filed 12/18/70.] 


WAC 371-08-085 Appeals to the board——Jurisdic- 
tional requirements——Dismissal on jurisdictional grounds. 
(1) Timely filing of the notice of appeal with the board 
and timely service of the notice of appeal on the appro- 
priate agency must both be accomplished for the board 
to acquire jurisdiction. . 

(2) Any party may challenge the jurisdiction of the 
board to hear an appeal, and the board may on its own 


371-08-104 


raise the jurisdictional issue. The board shall, when sat- 
isfied that it does not have jurisdiction, dismiss an ap- 
peal. 

[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 


085, filed 1/8/91, effective 2/8/91; Order 75-1, § 371-08-085, filed 
1/9/75; Order 70-1, § 371-08-085, filed 12/18/70.] 


WAC 371-08-095 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-100 Appeals to the board--Correc- 
tion or amendment of notice. Within thirty days of re- 
ceipt by the board, if any notice of appeal is found to be 
defective or insufficient, the board may require the party 
filing said notice of appeal to correct, clarify or amend 
the same to conform to the requirements of the board's 
rules. The board may refuse to schedule any conference 
or hearing thereon until compliance with such require- 
ments, or may issue an appropriate order which may in- 
clude providing for dismissal of such appeal upon failure 
to comply within a specified time. 

[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
100, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
-21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 


100, filed 8/18/81; Order 75-1, § 371-O8-100, filed 1/9/75; Order 
70-1, § 371-08-100, filed 12/18/70.] 


WAC 371-008-102 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-104 Appeals to the board—-Stays. (1) 
A person appealing an order not stayed by the issuing 
agency, may obtain a stay of the effectiveness of that 
order only as set forth in this section. 

(2) An appealing party may request a stay by includ- 
ing such a request in the notice of appeal or in a subse- 
quent motion. The request must be accompanied by a 
statement of grounds for the stay and evidence setting 
forth the factual basis upon which the request is based. 

(3) Upon receipt of a request for a stay, the board will 
confer with the parties regarding its disposition. If nec- 
essary, a hearing on the motion will be held. If it ap- 
pears that a hearing on the merits and issues of the case 
should be consolidated with the request for a stay, the 
board will advance the hearing date on its own initiative, 
or by request of the parties. 

(4) The requestor makes a prima facie case for a stay 
if the requestor demonstrates either a likelihood of suc- 
cess on the merits of the appeal or irreparable harm. 
Upon such a showing, the board shall grant the stay un- 
less the agency demonstrates either (a) a substantial 
probability of success. on the merits or (b) likelihood of 
success and an overriding public interest which justifies 
denial of the stay. 

(5) Unless otherwise stipulated by the parties, the 
board, after granting or denying a request for a stay, 
shall expedite the hearing and decision on the merits. 

(6) Any party aggrieved by the grant or denial of a 
stay by the board may petition the superior court of 
Thurston County for review of that decision pending the 
hearing on the merits before the board. 
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[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
104, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08— 
104, filed 8/18/81.] 


WAC 371-08-105 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-106 Appeals to the board--Interven- 
tion. (1) The presiding officer may grant a petition for 
intervention at any time, upon determining that the pe- 
titioner qualifies as an intervener pursuant to Civil Rule 
24. 

(2) The presiding officer may impose conditions upon 
the intervenor's participation in the proceedings. 


[Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
106, filed 1/8/91, effective 2/8/91.] 


WAC 371-08-110 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-115 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-120 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-008-125 Conferences-—-Purpose of pre- 
hearing conferences. The purpose of a prehearing con- 
ference shall be: 

(1) To determine the feasibility of a settlement of the 
appeal or, failing settlement; 

(2) To prepare the case for hearing by scheduling the 
hearing and interim dates, by identification of issues, 
and, to the extent possible, witnesses, exhibits, stipula- 
tions, and admissions. 

[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 


125, filed 1/8/91, effective 2/8/91; Order 75-1, § 371-08-125, filed 
1/9/75; Order 70-1, § 371—-08-125, filed 12/18/70.] 


WAC 371-08-130 Conferences--When held. (1) 
The board may, upon written request by a party, or on 
its own, schedule a prehearing conference on not less 
than seven days' notice mailed to each party to the ap- 
peal, at a time and place fixed by the board. 

(2) If any party fails to appear at a prehearing con- 
ference, the presiding officer may suspend setting a 
hearing or may continue or deny continuance of a hear- 
ing already set or may otherwise restrict the time or lo- 
cation of hearing. 

[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 


130, filed 1/8/91, effective 2/8/91; Order 75-1, $ 371-08-130, filed 
1/9/75; Order 70-1, § 371—08-130, filed 12/18/70] 


WAC 371-008-131 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-132 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-135 Repealed. See Disposition Hable 
at beginning of this chapter. 
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WAC 371-08-140 Conferences--Agreements at 
prehearing conferences—-Prehearing orders. (1) When 
agreement concerning final disposition of the appeal is 
reached at a prehearing conference, the parties shall 
thereafter present an agreed order implementing the 
agreement. If the agreement is in accordance with the 
law, the board shall enter the agreed order disposing of 
the appeal. 

(2) After a prehearing conference which has not re- 
sulted in settlement, the presiding officer shall set the 
date of hearing and interim dates and enter a prehearing 
order. Normally, this will include a statement of issues 
and lists of witnesses and exhibits or provision for filing 
such lists, as well as other matters which may bear on 
the preparation for hearing. The issues stated in the 
prehearing order shall control the subsequent course of 
the proceedings, unless modified for good cause by sub- 
sequent order. 

(Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 


140, filed 1/8/91, effective 2/8/91; Order 75-1, § 371-08-140, filed 
1/9/75; Order 70-1, § 371-08-140, filed 12/18/70.] 


WAC 371-08-144 Prehearing procedures——Tele- 
phone. The board may schedule any conference or mo- 
tion hearing, to be conducted by telephone conference 
call, if it appears to promote the fair, speedy and eco- 
nomical processing of the matter. 

[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
144, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 


.21B.170, 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
144, filed 8/18/81.] 


WAC 371-008-146 Prehearing procedures—-Use of 
civil rules--Discovery. Except where in conflict with 
these rules, the statutes and rules regarding pretrial pro- 
cedures in the superior courts of this state shall be fol- 
lowed in proceedings before the board. Such rules shall 
include but not be limited by those rules pertaining to 
discovery of evidence by parties to civil actions. 


[Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
146, filed 1/8/91, effective 2/8/91.) 


WAC 371-008-147 Prehearing procedures—-Mo- 
tions. (1) An application to the board for an order shall 
be by motion which, unless made during a hearing, shall 
be in writing, state with particularity the grounds there- 
for and set forth the relief sought. Written motions may 
be included in the notice of appeal or filed and served 
separately. 

(2) When a motion is filed, the matter will be sched- 
uled separately. In all cases, the defending party shall 
have an opportunity to respond. 

(3) Unless oral argument is requested, a motion will 
be decided on the written record. 


[Statutory Authority: RCW 43.21B.110(3). 9103-028, § 371-08- 
147, filed 1/8/91, effective 2/8/91.] 


WAC 371-08-148 Prehearing procedures--Sum- 
mary judgment. The board will entertain a motion for 
summary judgment on some or all of the substantive is- 
sues of a case pursuant to the provisions of Civil Rule 
56. 
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[Statutory Authority: RCW 43.21B.110(3). 91-03-028, 8 371-08— 
148, filed 1/8/91, effective 2/8/91.] 


WAC 371-08-155 MHearings—-Election of type of 
hearings. When a party elects a formal hearing, the 
. hearing will be formal. If no party makes an election, 
the hearing will be informal. An agency whose decision 
is appealed shall, within ten days after receiving a notice 
of appeal, notify the board of its intention that the hear- 
ing be formal. 

[Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 


155, filed 1/8/91, effective 2/8/91; Order 75-1, § 371-08-155, filed 
1/9/75; Order 70-1, § 371-08-155, filed 12/18/70.] 


WAC 371-08-156 Hearings-—Assignment of dates. 
(1) The board will assign a prehearing conference date 
or date(s) for the hearing on the merits, and advise the 
parties thereof by letter. 

(2) Normally, when a prehearing conference is held, 
the scheduling of the hearing on the merits will be de- 
ferred until the prehearing conference. 

(3) When the board schedules a hearing, it shall mail 
a written notice thereof to all parties not less than ten 
days prior to the hearing date. 

[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
156, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 


.21B.170. 81-17-055 (Order 82~1, Resolution No. 82-1), § 371-08- 
156, filed 8/18/81; Order 75-1, § 371-08-156, filed 1/9/75.] 


WAC 371-08-160 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-162 MHearings--Default. (1) If a 
party fails to attend or participate in a hearing or other 
stage of an appeal, the presiding officer may serve on all 
parties an order of default or other dispositive order, 
which shall include a statement of the grounds for the 
order. 

(2) Within ten days after receipt of an order under 
subsection (1) of this section, the party against whom it 
was entered may file and serve a written motion re- 
questing that the order be vacated and stating the 
grounds relied upon. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
162, filed 1/8/91, effective 2/8/91.] 


WAC 371-08-163 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-165 Hearings--Continuances, dis- 
missal. (1) Continuance of a hearing is within the dis- 
cretion of the board, whether contested or uncontested 
by the parties. The board may continue a hearing on its 
own motion. 

(2) Normally, motions for continuance should be filed 
more than three months before the scheduled hearing 
date, so that any time cleared on the calendar can be 
productively used for other appeals. 

(3) Prior to moving for a continuance, a person should 
confer and seek agreement on the matter with the other 
parties. 


371-08-180 


[Statutory Authority: RCW 43.21B.110(3). 9103-028, § 371-08- 
165, filed 1/8/91, effective 2/8/91. Statutory Authority; RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
165, filed 8/18/81; Order 75-1, § 371-08~165, filed 1/9/75; Order 
70-1, § 371-08-165, filed 12/18/70.] 


WAC 371-08-175 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-180 Hearings--Procedures at hear- 
ings. (1) Presiding officer. All hearings shall be con- 
ducted by a presiding officer who shall. conduct the 
hearing in an orderly manner and rule on all procedural 
matters, objections and motions. 

(2) Testimony under oath. Oaths shall be administered 
by the presiding officer or other officer with authority to 
administer oaths. All testimony to be considered by the 
board shall be sworn, and each person shall swear (or 
affirm) that the testimony about to be given shall be the 
truth, the whole truth, and nothing but the truth. 

(3) Recording. 

(a) An official record of all evidentiary hearings shall 
be made by manual, electronic, or other type of record- 
ing device. 

(b) Unofficial use of photographic and recording 
equipment is permitted at hearings; however, the presid- 
ing officer shall be consulted first and may impose con- 
ditions on their use as necessary to prevent disruption of 
the hearing. 

(4) Order of presentation of evidence. 

(a) The presiding officer shall determine the proper 
order of presentation of evidence. As a general rule, the 
appealing party shall initially introduce its evidence, ex- 
cept that in case of an appeal from a regulatory order or 
an order assessing a penalty, the agency, shall initially 
introduce all evidence necessary to its case. 

(b) The opposing party shall present its evidence after 
the party initially presenting evidence has rested. 

(c) Rebuttal and surrebuttal evidence will be received 
only at the discretion of the presiding officer. 

(d) Witnesses may be called out of turn in contraven- 
tion of this rule by agreement of all parties. 

(5) Opening statements. Unless the presiding officer 
rules otherwise, parties may present an oral opening 
statement setting out briefly a statement of the basic 
facts, disputes, and issues of the case. 

(6) Written statement of qualifications of expert wit- 
nesses. Any party who plans to introduce the testimony 
of any expert witness at the hearing shall submit as an 
exhibit to the board and all parties at the hearing a 
written statement of the qualifications, experience, and 
expertise of each such expert witness. 

(7) Former employee as an expert witness. No former 
employee of the department shall, at any time after 
leaving the employment of the department, appear, ex- 
cept when permitted by RCW 42.18.220, as an expert 
witness on behalf of other parties in a formal proceeding 
in which an active part in the investigation as a repre- 
sentative of the department was taken. 

(8) Objections and motions to strike. Objections to the 
admission or exclusion of evidence shall be in short form, 
stating the legal grounds of objection relied upon. 
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(9) Rulings. All rulings upon objections to the admis- 
sibility of evidence shall be made in accordance with 
WAC 371-08-185 through 371-08-189. 


[Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
180, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
180, filed 8/18/81; Order 75-1, § 371-08-180, filed 1/9/75; Order 
70-1, § 371-08-180, filed 12/18/70.} 


WAC 371-08-183 Hearings--Standard and scope 
of review--Burden of proof. (1) The board will apply the 
specific criteria provided by law in making its decision 
on each case. 

(2) Hearings shall be quasi-judicial in nature and 
shall be conducted de novo unless otherwise provided by 
law. 

(3) The issuing agency shall have the initial burden of 
proof in cases involving penalties or regulatory orders. In 
other cases, the appealing party shall have the initial 
burden of proof. 


{Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
183, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No, 82-1), § 371-08- 
183, filed 8/18/81.] 


WAC 371-08-184 Hearings--Interpreters. When- 
ever any person involved in an adjudicative proceeding is 
an “impaired person" as defined by WAC 10-08- 
150(1), the board shall comply with the provisions of 
WAC 10-08-150 and 10-08—160(2). ; 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
184, filed 1/8/91, effective 2/8/91.] ' 


WAC 371-08-186 Rules of evidence--Admissibility 
criteria. (1) Evidence, including hearsay evidence, is ad- 
missible if in the judgment of the presiding officer it is 
the kind of evidence on which reasonably prudent per- 
sons are accustomed to rely in the conduct of their af- 
fairs. All relevant evidence is admissible which, in the 
opinion of the presiding officer, is the best evidence rea- 
sonably obtainable, having due regard for its necessity, 
availability and trustworthiness. In passing upon the ad- 
missibility of evidence, the presiding officer shall give 
consideration to, but shall not be bound to follow, the 
rules of evidence governing civil proceedings in matters 
not involving trial by jury in the superior courts of the 
state of Washington. 

(2) The presiding officer shall exclude evidence that is 
excludable on constitutional or statutory grounds or on 
the basis of evidentiary privilege recognized in the courts 
of this state.. 


{Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
186, filed 1/8/91, effective 2/8/91; Order 75-1, § 371-08-186, filed 
1/9/75.] 


WAC 371-08-187 Rules of evidence--Official no- 
tice-—-Matters of law. The presiding officer, upon request 
made before or during a hearing, will officially notice: 
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(1) Federal law. The Constitution; congressional acts, 
resolutions, records, journals and committee reports; de- 
cisions of federal courts and administrative agencies; ex- 
ecutive orders and proclamations; and all rules, orders 
and notices published in the Federal Register. 

(2) State law. The Constitution of the state of 
Washington, acts of the legislature, resolutions, records, 
journals and committee reports: Decisions of adminis- 
trative agencies of the state of Washington, executive 
orders and proclamations by the governor; and all rules, 
orders and notices filed with the code reviser. 

(3) Governmental organization. Organization, territo- 
rial limitations, officers, departments, and general ad- 
ministration of the government of the state of 
Washington, the United States, the several states and 
foreign nations. 

(4) Agency organization. The department, commission 
or board organization, administration, officers, person- 
nel, and official publications. 

(5) Rules of regional authorities. Rules or regulations 
of air pollution control boards or authorities established 
pursuant to chapter 70.94 RCW, when such rules or 
regulations are filed with the board pursuant to RCW 
43.21B.260. 


[Statutory Authority; RCW 43.21B.110(3). 9103-028, § 371-08- 
187, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
187, filed 8/18/81; Order 75-1, § 371—08-187, filed 1/9/75.] 


WAC 371-08-188 Rules of evidence-—Official no- 
tice-—-Material facts. In the absence of controverting ev- 
idence, the presiding officer, upon request made before 
or during a hearing, or in a proposed decision, may offi- 
cially notice: 

(1) Board proceedings. The pendency of, the issues 
and position of the parties therein, and the disposition of 
any proceeding then pending before or theretofore con- 
cluded by the board; 

(2) Business customs. General customs and practices 
followed in the transaction of business; 

(3) Notorious facts. Facts so generally and widely 
known to all well-informed persons as not to be subject 
to reasonable dispute, or specific facts which are capable 
of immediate and accurate demonstration by resort to 
accessible sources of generally accepted authority, in- 
cluding but not exclusively, facts stated in any publica- 
tion authorized or permitted by law to be made by any 
federal or state officer, department, or agency; 

(4) Technical knowledge. Matters within the technical 
knowledge of the board as a body of experts, within the 
scope or pertaining to the subject matter of its statutory 
duties, responsibilities or jurisdiction; 

(5) Request or suggestion. Any party may request, or 
the presiding officer may suggest, that official notice be 
taken of a material fact, which shall be clearly and pre- 
cisely stated, orally on the record, at any prehearing 
conference or oral hearing or argument, or may make 
such request or suggestion by written notice, any plead- 
ing, motion, memorandum, or brief served upon all par- 
ties, at any time prior to a final decision; 


Practice And Procedure 


(6) Statement. Where a final decision of the board 
rests in whole or in part upon official notice of a mate- 
rial fact, such fact shall be clearly and precisely stated in 
such decision. In determining whether to take official 
notice of material facts, the presiding officer may con- 
sult any source of pertinent information, whether or not 
furnished as it may be, by any party and whether or not 
admissible under the rules of evidence; 

(7) Controversion. Any party may controvert a request 
or a suggestion that official notice of a material fact be 
taken at the time the same is made if it be made orally, 
or by a pleading, which the same is made or suggested. 
If any decision is stated to rest in whole or in part upon 
official notice of a material fact which the parties have 
not had a prior opportunity to controvert, any party may 
controvert such fact by a petition for reconsideration. 
Such controversion shall concisely: and clearly set forth 
the sources, authority and other data relied upon to show 
the existence or nonexistence of the material fact as- 
sumed or denied in the decision; 

(8) Evaluation of evidence. Nothing herein shall be 
construed to preclude the board from utilizing their ex- 
perience, technical competence, and specialized knowl- 
edge in the evaluation. of the evidence presented to them. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
188, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
188, filed 8/18/81, Order 75-1, § 371-08-188, filed 1/9/75] 


WAC 371-08-189 Rules of evidence-—Tentative ad- 
mission--Exclusion--Discontinuance--Objections. 
When objection is made to the admissibility of evidence, 
such evidence may be received subject to a later ruling. 
The presiding officer may, either with or without objec- 
tion, exclude inadmissible evidence or order cumulative 
evidence discontinued. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
189, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
189, filed 8/18/81; Order 75-1, § 371—08-189, filed 1/9/75.] 


WAC 371-08-190 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-195 Disposition of adjudicative pro- 
ceedings--Record. The record before the board in any 
adjudicative proceeding shall consist of the decision or 
order appealed from, the notice of appeal therefrom, re- 
sponsive pleadings, if any, and notices of appearances, 
and any other written applications, motions, stipulations 
or requests duly filed by any party and written reports or 
orders of the presiding officer. Such record shall also in- 
clude all depositions, if they are admitted at the hearing, 
the transcript of testimony as provided in WAC 371-08- 
196, and other proceedings at the hearing, together with 
all exhibits admitted. No part of the department's record 
or other documents shall be made part of the record of 
the board unless admitted in evidence. 

[Statutory Authority: RCW 43.21B.110(3). 91-03~-028, § 371-08- 


195, filed 1/8/91, effective 2/8/91; Order 75-1, § 371-08-195, filed 
1/9/75; Order 70-1, § 371-08-195, filed 12/18/70.] 


371-08-205 


WAC 371-08-196 Disposition of adjudicative pro- 
ceedings--Transcripts. (1) The board, in its discretion, 
may at any time cause a transcript to be printed, but 
will not normally do so. 

(2) When the board shall not cause a transcript to be 
printed, it shall be the obligation of the party wishing a 
transcript, or portions of it, to order the same from the 
board reporter and assume the cost of printing same. | 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
196, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
196, filed 8/18/81; Order 75-2, § 371-08-196, filed 11/5/75; Order 
75-1, § 371-08-196, filed 1/9/75.] 


WAC. 371-008-200 Disposition of adjudicative pro- 
ceedings—-Final decisions and orders——Petition for re- 
consideration. (1) When the hearing on the appeal has 
been concluded, and upon completion of the record and 
submission of the issues for decision and order, a written 
final decision and order concurred in by a majority of 
the board may be adopted which shall contain findings 
and conclusions as to each contested issue of fact and 
law. 

(2)(a) After issuance of a final decision, any party 
may file a petition for reconsideration with the board. 
Such petition must be filed within ten days of mailing of 
the final decision. The board may require an answer to 
the ‘petition. Copies of the petition for reconsideration, 
and an answer, if required, shall be served on the other 
parties of record. | 

(b) The filing of a petition for reconsideration does 
not stay the effectiveness of the final decision of the 
board. 

(c) In response to a petition for reconsideration, the 
board may deny it, or may reverse or modify its decision 
or may reopen the hearing. The board is deemed to have 
denied the petition if, within twenty days from the date 
the petition is filed, the board does not act on the peti- 
tion or specify a date by which it will act on the petition. 

(d) The time for filing a petition for judicial review 
does not commence until disposition of the petition for 
reconsideration. However, the filing of a petition for re- 
consideration is not a prerequisite for seeking judicial 
review. 

(3) Copies of the final decision and.order and of the 
board's disposition of any petition for reconsideration 
shall be mailed by the board to each party to the appeal 
or to the attorney or representative of record. Service on 
the representative shall be deemed to be service on the 
party. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08- 
200, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-O055. (Order 82-1, Resolution No..82-1), § 371-08~ 
200, filed 8/18/81; Order 75-2, § 371-08—-200, filed 11/5/75; Order 
75-1, § 371-08-200, filed 1/9/75; Order 70-1, $ 371—08-200, filed 
12/18/70.] 


WAC 371-08-201 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-205 Repealed. See Disposition Table 
at beginning of this chapter. 
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WAC 371-08-210 Repealed. See Disposition Table 
at beginning of this chapter. 


WAC 371-08-215 Disposition of adjudicative pro- 
ceedings-—Final decisions and orders. The record before 
the board shall be considered by at least two of the 
members of the board: Provided, That if two members 
cannot agree on a decision, the third member must con- 
sider the record before the board: And further provided, 
That if two members cannot agree on a decision in any 
case, the substantive decision of the agency (or author- 
ity) will control in those cases where the appealing party 
has the burden of proof. 


[Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
215, filed 1/8/91, effective 2/8/91. Statutory Authority; RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08— 
215, filed 8/18/81; Order 75-1, § 371-08-215, filed 1/9/75; Order 
.70-1, § 371-08-215, filed 12/18/70.] 


WAC 371-008-220 Appeals to the courts—-Notice of 
appeal to the superior court. All appeals from orders of 
the board, whether after a formal or informal hearing, 
shall be to a superior court. The appealing party shall 
file with the board and all parties of record a copy of the 
notice of appeal to the superior. court. 


[Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08- 
220, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08— 
220, filed 8/18/81; Order 77-1, § 371-O8—220, filed 9/8/76; Order 
75-1, § 371-08-220, filed 1/9/75; Order 70-1, § 371-08-220, filed 
12/18/70.] 


WAC 371-08-230 Appeals to the courts——Certifi- 
cation of record. Upon receipt of a copy of the notice of 
appeal to the superior court, the board shall certify and 
transmit to the reviewing court the record made before 
the board. Normally this will not include a transcript of 
the testimony. Unless the board has caused a transcript 
to be printed, arrangements for and costs of the written 
transcript shall be the obligation of the party appealing 
to the Superior Court. 


[Statutory Authority; RCW 43.21B.110(3). 91-03-028, § 371-08— 
230, filed 1/8/91, effective 2/8/91. Statutory Authority: RCW 43- 
.21B.170, 81-17-055 (Order 82-1, Resolution No. 82-1), § 371-08- 
230, filed 8/18/81; Order 77-1, § 371-08-230, filed 9/8/76; Order 
75-1, § 371-08-230, filed 1/9/75, Order 70-1, § 371-08-230, filed 
12/18/70,] 


WAC 371-08-240 Petitions for declaratory ruling. 
Right to petition for declaratory ruling. As prescribed by 
RCW 34.05.240, any interested person may petition the 
board for a declaratory ruling. The provisions of RCW 
34.05.410 through 34.05.494 and the provisions of these 
rules shall apply to petitions for declaratory rulings as to 
other cases brought before the board. 


[Statutory Authority: RCW 43.21B.110(3). 91-03-028, § 371-08— 
240, filed 1/8/91, effective 2/8/91; Order 75-1, § 371-08-240, filed 
1/9/75; Order 70-1, § 371—-08-240, filed 12/18/70.] 


WAC 371-008-245 Repealed. See Disposition Table 
at beginning of this chapter. 
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Chapter 371-12 WAC 
PUBLIC RECORDS 


through 371-12-130 Repealed. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 


371-12-010 


371-12-020 


371—12-030 


371-12-040 


371-12-050 


371-12-060 


371-12-070 


371-12-080 


371—12-090 


371—-12-100 


371-12-110 


371—-12-120 


371-12-130 


CHAPTER 


Purpose. [Order 74-1, § 371-12-010, filed 2/7/74.] 
Repealed by 91-03-028, filed 1/8/91, effective 
2/8/91. Statutory Authority: RCW 43.21B.110(3). 
Definitions. [Statutory Authority; RCW 43.21B,170. 
81-17-055 (Order 82-1, Resolution 82-1), § 371- 
12-020, filed 8/18/81; Order 74-1, § 371-12-020, 
filed 2/7/74.] Repealed by 91-03-028, filed 1/8/91, 
effective 2/8/91. Statutory Authority; RCW 
43.21B.110(3). 

Public records available. [Order 74-1, § 371-12-030, 
filed 2/7/74.] Repealed by 91-03-028, filed 1/8/91, 
effective 2/8/91. Statutory Authority: RCW 
43.21B.110(3). 

Communications with the board. [Statutory Author- 
ity: RCW 43.21B.170. 81-17-055 (Order 82-1, Res- 
olution 82-1), § 371-12-040, filed 8/18/81; Order 
74-1, § 371-12-040, filed 2/7/74.] Repealed by 91- 
03-028, filed 1/8/91, effective 2/8/91. Statutory 
Authority: RCW 43.21B.110(3). 

Public records officer. [Statutory Authority: RCW 
43.21B.170. 81-17-055 (Order 82-1, Resolution 82- 
1), § 371-12-050, filed 8/18/81; Order 74-1, § 371- 
12-050, filed. 2/7/74.] Repealed by 91-03-028, filed 
1/8/91, effective 2/8/91. Statutory Authority: RCW 
43.21B.110(3). 

Office hours. [Order 74-1, § 371-12-060, filed 
2/7/74.] Repealed by 91-03-028, filed 1/8/91, ef- 
fective 2/8/91. Statutory Authority; RCW 
43.21B.110(3). 

Requests for public records. [Statutory Authority: 
RCW 43.21B.170. 81-17-055 (Order 82-1, Resolu- 
tion 82-1), § 371-12-070, filed 8/18/81; Order 74-1, 
§ 371-12-070, filed 2/7/74.] Repealed by 91-03- 
028, filed 1/8/91, effective 2/8/91. Statutory Au- 
thority: RCW 43.21B.110(3). 

Copying. [Order 74-1, § 371-12-080, filed 2/7/74.] 
Repealed by 91-03-028, filed 1/8/91, effective 
2/8/91. Statutory Authority; RCW 43.21B.110(3). 
Exemptions. [Order 74-1, § 371-12-090, filed 
2/7/74.] Repealed by 91-03-028, filed 1/8/91, ef- 
fective 2/8/91. Statutory Authority: - RCW 
43.21B.110(3). 

Review of denials of public records requests. [Statu- 
tory Authority: RCW 43.21B.170. 81-17-055 (Order 
82-1, Resolution 82-1), § 371-12-100, filed 
8/18/81; Order 74-1, § 371-12-100, filed 2/7/74.] 
Repealed by 91-03-028, filed 1/8/91, effective 
2/8/91. Statutory Authority: RCW 43.21B.110(3). 
Protection of public records. [Statutory Authority: 
RCW 43.21B.170. 81-17-055 (Order 82-1, Resolu- 
tion 82-1), § 371—12-110, filed 8/18/81; Order 74-1, 
§ 371-12-110, filed 2/7/74.] Repealed by 91—03- 
028, filed 1/8/91, effective 2/8/91. Statutory Au- 
thority: RCW 43.21B.110(3). 

Records index. [Order 74-1, § 371-12-120, filed 
2/7/74.] Repealed by 91-03-028, filed 1/8/91, ef- 
fective 2/8/91. Statutory Authority; RCW 
43.21B.110(3). 
Adoption of form. [Statutory Authority: RCW 43- 
.21B.170. 81-17-055 (Order 82-1, Resolution 82-1), 
§ 371-12-130, filed 8/18/81; Order 74-1, § 371-12- 
130 and Form, filed 2/7/74.] Repealed by 91-03- 
028, filed 1/8/91, effective 2/8/91. Statutory Au- 
thority: RCW 43.21B.110(3). 


UST Community Assistance Program 


WAC 371-12-010 through 371-12-130 Repealed. 
See Disposition Table at beginning of this chapter. 
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Chapter 374-60 WAC 
UNDERGROUND STORAGE TANK COMMUNITY 


ASSISTANCE PROGRAM 
WAC 
374-60-010 Authority and purpose. 
374-60-020 Definitions. 
374-60-030 Appeals. 
374-60-040 Communications. 
374-60-050 Documents—When filed. 
374-60-060 Applications. 
374-60-070 Eligibility—Private owners and operators. 
374-60-080 Eligibility—Local government entities. 
374-60-090 Eligibility—-Rural hospitals. 
374-60-100 Evaluation. 
374-60-110 Funding. 
374-60-120 Grant management. 


WAC 374-60-010 Authority and purpose. The pur- 
pose of this chapter is to clarify eligibility criteria and 
requirements for the conduct of the underground storage 
tank community assistance program as set forth in 
chapter 70.148 RCW. 

This chapter recognizes the hardship posed by loss of 
local sources of petroleum products faced by rural and 
remote communities, local governments and rural hospi- 
tals due to an inability to meet U.S. Environmental Pro- 
tection Agency and department of ecology regulations 
and requirements for petroleum underground storage 
tanks. The underground storage tank community assist- 
ance program will award grants to qualifying privately 
owned and operated sources of petroleum products, local 
government entities, and rural hospitals meeting vital 
government, public health, education or safety needs for 
replacement or upgrading and, if required, clean up of 
underground petroleum storage tank sites. 


[Statutory Authority: Chapter 70.148 RCW. 91-24-048, § 374-60- 
010, filed 11/27/91, effective 12/28/91.] 


WAC 374-60-020 Definitions. (1) "Agency" means 
the Washington state pollution liability insurance 
agency. 

(2) "Charity care" means necessary hospital health 
care rendered to indigent persons, to the extent that the 
persons are unable to pay for the care or to pay deducti- 
bles or co—insurance amounts required by a third party 
payor, as determined by the Washington state hospital 
commission. (Defined in RCW 70.39.020.) 


374-606-020 


(3) "Cleanup" means any remedial action taken that 
complies with WAC 173-340-450 and any remedial ac- 
tion taken at a site to eliminate, render less toxic, stabi- 
lize, contain, immobilize, isolate, treat, destroy, or 
remove a hazardous substance that complies with WAC 
173-340-360. 

(4) "Community assistance program" means the pro- 
gram established by the Washington state legislature 
under the provision of chapter 70.148 RCW to provide 
financial assistance grants to: 

(a) Private owners and operators of underground pe- 
troleum storage tanks; 

(b) Local governmental entities, and; 

(c) Rural hospitals. 

(5) "Director" means the director of the Washington 
state pollution liability insurance agency. 
= (6) "Local government entity" means a unit of local 
government, either general purpose or special purpose, 
and includes but is not limited to, counties, cities, towns, 
school districts and other governmental and political 
subdivisions. The local government unit must perform a 
public purpose and either: 

(a) Receive an annual appropriation; 

(b) Have taxing power; and 

(c) Derive authority from state or local government 
law enforcement power. 

(7) "Operator" means any person in control of, or 
having responsibility for, the daily operation of a petro- 
leum underground storage tank system. (Defined in 
RCW 70.148.010.) 

(8) "Owner" means any person who owns a petroleum 
underground storage tank. (Defined in RCW 
70.148.010.) 

(9) "Petroleum" means crude oil or any fraction of 
crude oil that is liquid at standard conditions of temper- 
ature and pressure (sixty degrees Fahrenheit and 14.7 
pounds per square inch absolute) and includes gasoline, 
kerosene, heating oils and diesel fuels. (Defined in RCW 
70.148.010.) 

(10) "Private owner or operator" means any person, 
corporation, partnership or business that owns or oper- 
ates one or more regulated petroleum underground stor- 
age tanks maintained for the purpose of providing 
petroleum products for retail sale to the public. 

(11) "Release" means the emission, discharge, dis- 
posal, dispersal, seepage, or escape of petroleum from an 
underground storage tank into or upon land, groundwa- 
ter, surface water, subsurface soils, or the atmosphere. 
(Defined in RCW 70.148.010.) 

(12) "Remote rural community" means a geographic 
area outside the boundaries of an urban area of 10,000 
or more of population, and which is either (1) in an in- 
corporated city or town located at a distance from an 
incorporated city or town or urban area-of 10,000 or 
more of population or, (2) in an area outside of an in- 
corporated city or town and at a distance from an incor- 
porated city or town or urban area of 10,000 or more of 
population. 

(13) "Rural hospital" means a hospital located any- 
where in the state except the following areas: 
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